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U.S. Senate’s Passage of Anti-Tax-Haven Provisions
Would Be Counterproductive
by Bruce Zagaris

On March 8, 2012, the U.S. Senate passed an
amendment to the highway bill, the America Fast

Forward Financing Innovation Act (S. 1813), that
would provide more mechanisms for the Treasury De-
partment to act against jurisdictions, financial institu-
tions, and persons that impede U.S. tax enforcement.
The Senate agreed by voice vote to an amendment
from Sen. Carl Levin, D-Mich., to authorize special
measures against foreign jurisdictions, financial institu-
tions, and other potential impediments to U.S. tax en-
forcement.1

This article discusses the substance of the anti-tax-
haven provisions, their potential implementation and
selected potential implications of the provisions, espe-
cially the difficulty of making and updating tax black-
lists, and the potential for disputes with foreign juris-
dictions and financial institutions adversely affected by
the provisions.

I. Substance of the Provisions
The provisions would amend 31 U.S.C. section

5318A by authorizing Treasury to require U.S. finan-
cial institutions and agencies to take one or more of
the special measures for jurisdictions, financial institu-
tions, or international transactions that ‘‘impede United
States tax enforcement.’’ In making such decisions
Treasury must consult with the IRS commissioner, the
secretary of state, the U.S. attorney general, and in the

sole discretion of the Treasury secretary, such other
agencies and interested parties as he may find to be
appropriate.

If the Treasury secretary finds that a jurisdiction
outside the United States, one or more financial institu-
tions operating outside the United States, or one or
more classes of transactions within or involving a juris-
diction outside the United States is impeding U.S. tax
enforcement, he may, in consultation with the secretary
of state, the U.S. attorney general, and the chair of the
board of governors of the Federal Reserve System, pro-
hibit or impose conditions on the following:

• the opening or maintaining in the U.S. of a corre-
spondent account or payable-through account2; or

• the authorization, approval, or use in the United
States of a credit card, charge card, debit card, or
similar credit or debit financial instrument by any
domestic financial institution, financial agency, or
credit card company or association, for or on be-
half of a foreign banking institution, if such cor-
respondent account, payable-through account,
credit card, charge card, debit card, or similar
credit or debit financial instrument involves any
such jurisdiction or institution, or if any such

1Michael M. Gleeson, ‘‘Senate Passes Amendment to Com-
bat Tax Havens, Other Entities,’’ Tax Notes Int’l, Mar. 19, 2012,
p. 888, Doc 2012-4910, or 2012 WTD 47-1.

2A payable-through account is a demand deposit account
through which banking agencies located in the U.S. extend
check-writing privileges to the customers of other institutions,
often foreign banks. Payable-through accounts are a concern to
bank regulators because the banks or agencies providing the ac-
counts may not subject the end customers to the same level of
scrutiny as they would their own customers.
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transaction may be conducted through such corre-
spondent account, payable-through account, credit
card, charge card, debit card, or similar credit or
debit financial instrument.

The provisions require the Treasury and other U.S.
agencies to consider seven factors, four of which have
been amended by the new provisions. Those jurisdic-
tional factors are:

• evidence that organized criminal groups, interna-
tional terrorists, or entities involved in the prolif-
eration of weapons of mass destruction or mis-
siles have transacted business in that jurisdiction;

• the extent to which that jurisdiction or financial
institutions operating in that jurisdiction offer
‘‘bank, tax, corporate, trust, or financial secrecy or
regulatory advantages’’;

• the substance and quality of administration of the
bank supervisory, international tax enforcement,
and anti-money-laundering laws of that jurisdic-
tion;

• the relationship between the volume of financial
transactions occurring in that jurisdiction and the
size of the economy of the jurisdiction;

• the extent to which that jurisdiction is character-
ized as an offshore haven by credible international
organizations or multilateral expert groups;

• whether the United States has a mutual legal as-
sistance treaty, tax treaty, or tax information ex-
change agreement with that jurisdiction, and the
experience of U.S. law enforcement officials and
regulatory officials in obtaining information about
transactions originating in or routed through or to
such jurisdiction; and

• the extent to which that jurisdiction is character-
ized by high levels of official or institutional cor-
ruption.

Understanding the Levin/Conrad anti-tax-haven
provisions requires some discussion of the original pro-
visions of section 5318A. The provisions arise from the
USA PATRIOT Act, enacted on October 26, 2001.3
Section 311 of the PATRIOT Act added a new section,
5318A, to the Bank Secrecy Act. It gives the secretary
of the Treasury discretionary authority to impose up to
five special measures on foreign jurisdictions or their
institutions, foreign financial institutions, or one or
more types of accounts, if he determines that the en-
tity poses a ‘‘primary money laundering concern’’ to
the United States. The special measures include:

• requiring additional record-keeping or reporting
for particular transactions;

• requiring identification of the foreign beneficial
owners of certain accounts at a U.S. financial in-
stitution;

• requiring identification of customers of a foreign
bank who use an interbank payable-through ac-
count opened by a foreign bank at a U.S. bank;

• requiring the identification of customers of a for-
eign bank who use certain correspondent accounts
opened by that foreign bank at a U.S. bank; and

• after consultation with the secretary of state, the
attorney general, and the chair of the Federal Re-
serve Board, restricting or prohibiting the estab-
lishment or maintenance of some interbank corre-
spondent or payable-through accounts.

The first four measures cannot be imposed for more
than 120 days except by regulation, and the fifth meas-
ure may only be imposed by regulation. Hence, the
proposed Levin/Conrad anti-tax-haven provisions will
expand the unilateral provisions of section 5318A for
‘‘primary money laundering concern’’ to include juris-
dictions and financial institutions that impede U.S. tax
enforcement.

II. Procedural Aspects

The amendment was sponsored by Sens. Levin,
Kent Conrad, D-N.D., and Sheldon Whitehouse,
D-R.I. In particular, Levin, chair of the Senate Home-
land Security and Governmental Affairs Permanent
Subcommittee on Investigations, issued a press release.
Levin said the measure would help in the ‘‘fight
against foreign governments and offshore banks that
help privileged individuals and corporations dodge
taxes while the rest of Americans have to shoulder the
extra tax burden.’’ Conrad, chair of the Senate Budget
Committee, said the amendment could raise nearly $1
billion.

There are three potential scenarios for the transpor-
tation bill. In the first scenario, the House simply votes
to approve the Senate version of the bill, which is then
signed into law by the president.

A second scenario is that the Senate version passes,
but the House rejects it. Then both sides will probably
pass some kind of short-term extension, which may or
may not include another Levin amendment.

A third scenario is the normal process of a bill be-
coming a law, in which the Senate and House pass
their own separate bills, and then reconcile the meas-
ures. This may or may not result in the Levin/Conrad
amendment passing.

On March 8, 2012, House Speaker John A. Boeh-
ner, R-Ohio, said that while the Senate works on its

3The Uniting and Strengthening America by Providing Ap-
propriate Tools Required to Intercept and Obstruct Terrorism Act
of 2001, P.L. 107-56, 115 Stat. 272.
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two-year, $109 billion measure, House leaders will con-
tinue to discuss with members the five-year, $260 bil-
lion bill cleared by the Transportation and Infrastruc-
ture Committee.4

Even though most members would prefer a longer-
term bill, as would those that rely on federal transpor-
tation funding, there are objections from both sides of
the aisle about the funding levels and sourcing and
other aspects of the bill.5

It is difficult to predict which of these is likely to
occur. The House has so far refused to bring the Senate
bill to a vote. On March 30, both sides agreed to a 90-
day extension for federal transportation funding, which
was signed by President Obama.6

III. Implementation and Implications

A. Making and Updating Tax Blacklists

The provisions of the anti-tax-haven amendment
would require Treasury to spend its scarce resources
analyzing whether the jurisdictions around the world
impede U.S. tax enforcement, and then would require
Treasury to prohibit those jurisdictions from doing
some types of banking transactions. Treasury has ques-
tionable expertise and resources to make such evalu-
ations, let alone to keep current on all the jurisdictions’
tax compliance and enforcement laws and perform-
ance. Reports have shown that most of the national tax
blacklists are arbitrary and discriminatory. They are not
compiled in accordance with any objectively and con-
sistently applied rules or criteria. Hence, they are in
conflict with basic norms in the international trading
system, such as nondiscrimination and the most fa-
vored nation (MFN) principle.7 In this regard, the
MFN principle, which is contained in Article II of the
General Agreement on Trade in Services (GATS), is a
general obligation for all members and is also a key
element of the work of the WTO in general and all
related agreements. MFN principles require basing
rules and regulations on objective and nondiscrimina-
tory criteria. They require that goods and services from
one foreign jurisdiction be treated the same as those
from any other foreign jurisdiction. Conversely, coun-

tries cannot discriminate among foreign trading part-
ners on the basis of nationality alone.8

Unilaterally evaluating and sanctioning countries for
‘‘impeding U.S. tax enforcement’’ would likely trigger
mirror responses from U.S. allies and other jurisdic-
tions that have already complained about the enormous
costs the U.S. has imposed on their financial commu-
nity through the Foreign Account Tax Compliance Act
and the fact that the U.S. does not reciprocate.

Treasury’s staff is already beleaguered because
many of the professional nonpolitical staff left during
the first term of President George W. Bush, and it has
had difficulties immediately filling top civil servant po-
sitions with persons with the institutional memory of
the departed civil servants. The financial crises during
the Obama administration and the initial difficulties of
confirming Treasury Secretary Timothy F. Geithner
have imposed constant obstacles on the Treasury staff.

B. Potential for Trade and Investment Disputes

The anti-tax-haven provisions could also trigger
trade and investment disputes as a result of govern-
ments that may litigate because of their belief that the
U.S. government’s designation of financial institutions
and jurisdictions as impeding U.S. tax enforcement is
erroneous and discriminatory. They will argue that it
violates the principle in Article II of the GATS that
prohibits countries from discriminating between foreign
trading partners on the basis of nationality, and re-
quires that rules and regulations be based on objective,
nondiscriminatory criteria.

In this regard, the record of the U.S. government in
terms of providing tax enforcement is not stellar. The
limitations to the effective exchange of information in
the U.S., as noted in the 2006 Financial Action Task
Force (FATF) assessment of the U.S. as noncompliant
with its obligations regarding regulation of gatekeepers
and corporate transparency, as well as by the Govern-
ment Accountability Office of the U.S. government and
the FATF, include the lack of availability of informa-
tion on beneficial ownership for companies registered
in many U.S. states.9 Also, the U.S. executive branch,
namely the Treasury, or for nontax cases the Depart-
ment of Justice, exercises requests for evidence gather-
ing in tax or nontax cases. However, the availability of
information on the beneficial ownership of corporate
entities is controlled at the state level. In many states,
such as Delaware and Nevada, company formation
procedures and reporting requirements may not accu-
rately or adequately capture or retain information on

4Oliver B. Patton, ‘‘House May Default to Senate’s Highway
Bill,’’ Truckinginfo, Mar. 9, 2012, available at http://
www.truckinginfo.com/news/news-detail.asp?news_id=76317.

5Id.
6Keith Laing, ‘‘Obama signs highway extension bill,’’ The

Hill, Mar. 30, 2012, available at http://thehill.com/blogs/
transportation-report/highways-bridges-and-roads/219243-obama-
signs-highway-bill-extension.

7Jason Sharman and Gregory Rawlings, Deconstructing Na-
tional Tax Blacklists, Removing Obstacles to Cross-Border Trade in Finan-
cial Services, ‘‘Beyond the Level Playing Field?’’ Symposium,
Sept. 19, 2005, at 3.

8Id. at 5.
9GAO, ‘‘Company Formations: Minimal Ownership Informa-

tion Is Collected and Available’’ (Apr. 2006), available at http://
www.gao.gov/assets/250/249636.pdf.
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beneficial ownership of corporate vehicles.10 Impor-
tantly, Delaware companies are arguably the corporate
vehicles most frequently used by U.S. nonresidents for
offshore transactions.

The GAO report documented the establishment of
more than 2,000 Delaware companies for Russians
over the period from 1997 to 2000. The companies
were established in blocks of 10 to 20 at a time. They
were sold to Russian corporate brokers, who some-
times resold the shell companies to others.11

Another limitation in the ability of the U.S. to pro-
vide assistance in tax and nontax enforcement cases is
that at present neither state nor federal law in the U.S.
requires U.S. banks to collect beneficial ownership in-
formation when establishing a business relationship.
International policymakers have observed that at the
very least, an official declaration by the customer as to
beneficial ownership could be useful in improving
international enforcement efforts.12

According to a leading report of the U.N. and
World Bank on corruption, this limitation of U.S.
banks is exacerbated in the U.S. because it has not im-
posed such consumer due diligence regulations on the
relevant service providers. The work suggests that the
political reality is that pressure groups or other lobbies
(for example, a bar association) prevent the passage of
such legislation.13

1. Reasonableness of U.S. Efforts to Obtain Evidence

If there is a dispute resolution between a financial
institution (for example, in Switzerland) and a govern-
ment (for example, the Swiss government), the dispute
resolution forum (for example, the WTO) would con-
sider the designation of financial institutions and juris-
dictions as impeding tax enforcement in the context of
the reasonableness of the U.S. government’s efforts to
obtain evidence in international tax cases.

Federal law authorizes nine methods by which a
U.S. court may compel evidence located abroad, testi-
mony from witnesses abroad, or the transfer to the
United States of private assets located abroad. Unilat-

eral means of evidence gathering occurs when a coun-
try acts independently, as opposed to making a bilateral
or multilateral effort to gather evidence. Specifically, a
U.S. court may:

• Compel testimony of U.S. nationals or residents
located abroad through subpoenas issued by fed-
eral courts under 28 U.S.C. section 1783 and Rule
45(b) of the Federal Rules of Procedure (and
aside from potential violations of the laws of
other countries, especially civil law countries). For
example, compelling testimony from a U.S. na-
tional located abroad may violate the law of the
countries in which the U.S. national is located.
U.S. law supersedes the law of the foreign country
in this instance.

• Compel production of documents located abroad,
provided that the court has personal jurisdiction
over the alleged wrongdoer; that the documents or
other tangible evidence are in the possession, cus-
tody, or control of the alleged wrongdoer or a re-
lated entity; and that the production of the evi-
dence is not protected by an evidentiary privilege.
In re Marc Rich & Co., 707 F.2d 663 (2d Cir.), cert.
denied, 463 U.S. 1215 (1983).

• Compel production, from a third party that is not
a target of the investigation or a defendant in the
prosecution, of documents located abroad, includ-
ing documents of foreign banks or corporations or
of foreign branches of U.S. banks or corporations
with which the target or defendant conducted
business. In re Sealed Case, 825 F.2d 494 (D.C. Cir.
1987).

• Compel, through a subpoena, testimony from a
foreign witness in the United States. United States
v. Field, 532 F.2d 404 (5th Cir.), cert. denied, 429
U.S. 940 (1976).

• Compel production of documents from foreign
entities by a subpoena duces tecum of an officer or
custodian over whom the U.S. has personal juris-
diction. In re Sealed Case, 832 F.2d 1268 (D.C. Cir.
1987).

• Compel ‘‘consents’’ to disclose third-party records
as a means to overcome bank secrecy. Doe v.
United States, 487 U.S. 201 (1988).

• Compel targets of U.S. criminal investigations and
defendants not to seek action to block prosecutors’
efforts to obtain evidence. United States v. Davis,
767 F.2d 1025 (2d Cir. 1985).

• Compel repatriation of assets to pay a fine or
taxes or for purposes of forfeiture. United States v.
New York Telephone Co., 434 U.S. 159 (1977); United
States v. McNulty, 446 F. Supp. 90 (N.D. Cal.
1978).

• Impose a tax levy on a bank in the U.S. for funds
of a taxpayer located in a foreign branch. See
United States v. First Nat’l City Bank, 379 U.S. 378

10FATF, ‘‘Summary of the Third Mutual Evaluation Report
on Anti-Money Laundering and the Financing of Terrorism: The
United States of America,’’ at 9. See Camille Stolle-Davey, ‘‘As-
sessing the Playing Field: International Cooperation in Tax In-
formation Exchange,’’ at 13 (Commonwealth Secretariat, Eco-
nomic Paper 77, 2007).

11GAO, ‘‘Suspicious Banking Activities: Possible Money
Laundering by U.S. Corporations Formed for Russian Entities’’
(Oct. 2000), at 6, available at http://www.gao.gov/assets/240/
230932.pdf.

12Emile van der Does de Willebois, J.C. Sharman, Robert
Harrison, Ji Won Park, and Emily Halter, ‘‘The Puppet Masters:
How the Corrupt Use Legal Structures to Hide Stolen Assets
and What to Do About It,’’ 5 (World Bank Publications: Stolen
Asset Recovery Initiative, 2011).

13Id. at 7.
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(1965)14; Callejo v. Bancomer, S.A., 764 F.2d 1101,
1124 (5th Cir. 1985); Det. Bergenseke Dampskibssel-
skab v. Sabre Shipping Corp., 341 F.2d 50, 53 (2d
Cir. 1965); Shinto Shipping Co. v. Fibrex & Shipping
Co., 425 F.Supp. 1088, 1091 (N.D. Cal. 1976). See
also Aquilino v. United States, 363 U.S. 509 (1960),
which holds that the law of the individual states,
rather than federal law, decides the threshold ques-
tion whether a taxpayer has any property or a
right to property which may be subject to a levy
to enforce a tax lien.

2. Challenges to Such Requests

The person whose testimony or assistance is sought
often challenges the use of coercive methods by, for
example, alleging breach of constitutional rights, such
as the right against self-incrimination, due process, or
improper search and seizures; questioning assertions of
jurisdiction; raising conflicts of law; and contesting
foreign sovereign compulsion. The more difficult coer-
cive methods often involve third parties abroad and
subpoenas directing either witness testimony from for-
eign persons or the production of documents from for-
eign entities.

In most cases, courts uphold compulsory measures,
especially those that support the grand jury process.

3. FATCA

Another unique aspect to efforts by the U.S. govern-
ment to unilaterally obtain compliance regarding tax-
payers’ income and assets outside the U.S. has been
FATCA. The U.S. enacted FATCA in 2010 as part of
the Hiring Incentives to Restore Employment (HIRE)
Act, and it is an important development in U.S. efforts
to combat tax evasion by U.S. persons holding invest-
ments in offshore accounts.

Under FATCA, some U.S. taxpayers holding finan-
cial assets outside the United States must report those
assets to the IRS. Also, FATCA will require foreign
financial institutions to report directly to the IRS some
information about financial accounts held by U.S. tax-
payers, or by foreign entities in which U.S. taxpayers
hold a substantial ownership interest.

On February 8, 2012, in response to the many let-
ters from foreign trade associations and communica-
tions, some of which were much publicized, the U.S.
Treasury released a joint statement regarding an inter-
governmental approach to implementing FATCA.

Treasury has taken some action to provide auto-
matic exchange of information. On January 6, 2011,
the Treasury Department and IRS released for publica-
tion in the Federal Register a notice of proposed rule-
making (REG-146097-09), providing guidance on the
reporting requirements for interest on deposits main-
tained at U.S. offices of some financial institutions and
paid to nonresident alien individuals (REG-146097-09).
A number of members of Congress have written letters
to Treasury and published op-ed pieces opposing the
proposed regulations.15

Except for the proposed regulation on extending
reporting of interest earned on U.S. bank deposits and
the Financial Crimes Enforcement Network’s advance
notice of proposed rulemaking on customer due dili-
gence issued on February 23, 2012,16 the U.S. Treasury
may not yet have taken all the necessary steps to recip-
rocate, and it remains to be seen whether it will be able
to do so, especially without action from the U.S. Con-
gress. However, on March 6, 2012, Treasury Interna-
tional Tax Counsel Michael Caballero said the FATCA
information sharing agreements would reflect ‘‘a com-
mitment to provide some similarity of information.’’
He explained that automatic exchange of information
is never the same information going both ways.17

Nevertheless, it is likely that despite the outcome of
the final regulations and joint FATCA arrangements,
many foreign financial institutions will remain very
dissatisfied about the enormous costs and administra-
tive burdens they must undertake in order to meet the
FATCA requirements.

4. The GATS

The anti-tax-haven provisions of the Levin/Conrad
amendment give rise to the collateral economic effects
of domestic laws and regulations on international trade
in goods and services.18 The OECD has observed that
‘‘it is increasingly evident that domestic regulation may

14The U.S. Supreme Court held that the district court had
personal jurisdiction over the bank and the authority to order it
to freeze property under its control in its foreign branch to pre-
serve the status quo pending the IRS’s effort to serve process on
the bank’s customer and the adjudication of the merits of the tax
case against him. The U.S. headquarters of the bank was inti-
mately involved in the transactions on which the IRS issued a
jeopardy assessment against a foreign customer of the bank, and
transferred the funds to a foreign branch of the bank during the
pendency of the IRS claim against the customer.

15U.S. Sen. Marco Rubio, R-Fla., and U.S. Rep. Bill Posey,
R-Fla., ‘‘A Destructive IRS Mandate,’’ The Miami Herald, Mar. 7,
2012, available at http://www.miamiherald.com/2012/03/07/
2681514/a-destructive-irs-mandate.html.

16See FinCEN, ‘‘Request for Comments: Customer Due Dili-
gence Requirements for Financial Institutions: Advance Notice
of Proposed Rulemaking and Request for Comments’’ (Feb. 29,
2012), available at http://www.gpo.gov/fdsys/pkg/FR-2012-03-
05/pdf/2012-5187.pdf

17Alison Bennett, ‘‘Banks in Countries With Information
Sharing Pacts Still Need to Do FATCA Due Diligence,’’ Daily
Rep. for Exec., Mar. 8, 2012, at G-4.

18See Alan Sykes, ‘‘The (Limited) Role of Regulatory Harmo-
nization in International Goods and Services Markets,’’ 2 J. Int’l
Econ. L. 49 (1999); Albert Breton and Pierre Salmon, ‘‘External
Effects of Domestic Regulations: Comparing Internal and Inter-
national Barriers to Trade,’’ 21 Int’l Rev. L. & Econ. 135 (2001).
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represent a significant source of residual trade bar-
riers.’’19 A 2003 World Bank study observed that
‘‘regulatory autonomy may lead to trade friction, either
unintentionally or as disguised protectionism.’’20

The sources of legal impediments to international
capital flows and trade in financial services are tradi-
tionally classified as direct or indirect, depending on
whether the adverse effects of the pertinent rules on
cross-border transactions are express and intentional or
indirect and inadvertent.21 The Levin/Conrad anti-tax-
haven provisions constitute direct (or discriminatory)
means since they make an explicit distinction between
resident and nonresident financial institutions, jurisdic-
tions, investors, or borrowers to the disadvantage of the
nonresidents. Hence, this amounts to overt discrimina-
tion.22

A major problem with the Levin/Conrad anti-tax-
haven provisions is that it complicates the phenomenon
of regulatory diversity that imposes barriers to globali-
zation of financial services. Such regulatory diversity
imposes four classes of economic costs on interna-
tional financial services: the cost of information con-
cerning foreign (that is, U.S.) laws and practices, uncer-
tainty as to the application of foreign rules, duplication
of regulatory and supervisory procedures, and the pre-
vention of economies of scale.23

a. Market Access and International Trade Law Issues for
Financial Services Affected by the Levin/Conrad Provisions.
Assessing the legality of financial regulatory issues,
such as the Levin/Conrad anti-tax-haven provisions,
requires a consideration of the international trade law
concerning services, especially financial services. The
international trade law on services and financial serv-
ices is still very much evolving.

The assessment of market access in services must be
concerned not only with measures applied at the bor-
der, but with a much larger range of regulations and
controls going far beyond trade policy as traditionally
understood. This section discusses the degree of mar-
ket access guaranteed by commitments under the
GATS, on the relative importance of the different trad-
ing modes, and of the main barriers to trade for spe-
cific services, namely financial services. It also con-

siders some of the main policy and political changes
facing governments during the negotiations.

Technology has driven a number of recent market
reforms in that governments have found it increasingly
difficult to continue operating traditional regimes or to
enforce them effectively against bypass technologies.24

b. The Scope of the GATS. The GATS covers all serv-
ices with the exception of those provided in the exer-
cise of governmental authority and the greater part of
the air transport sector, and all measures by members
affecting trade in services.25 The term ‘‘affecting’’ is
unqualified. Two dispute settlement cases have inter-
preted ‘‘affecting’’ to mean measures that not only di-
rectly but also indirectly affect trade in services.

In Article II the most favored nation obligation re-
quires members to extend to all other members the best
treatment that they give to the services and service sup-
pliers of any other country. The MFN principle is a
powerful instrument of liberalization and a strong
guarantee of market access. However, Article II allows
members to maintain exemptions from the MFN prin-
ciple, under which more favorable treatment is ac-
corded to some trading partners. Exemptions can occur
only on the entry into force of the agreement, or in the
case of countries acceding to the WTO, on the date of
their accession. Exemptions are subject to review and
negotiation and should not in principle be maintained
for more than 10 years.

Article III requires members to publish ‘‘all relevant
measures of general application which pertain to or
affect the operation’’ of the agreement and to provide
notification of any changes in laws or regulations af-
fecting sectors on which commitments have been made.
The reason is that because of the heavy regulation of
most services, effective access also depends on accurate
knowledge of the laws and regulations in force, which
depends on transparency.26

c. Schedule of Commitments. The assessment of mar-
ket access in services must be concerned not only with
measures applied at the border, but with a much larger
range of regulations and controls going far beyond
trade policy as traditionally understood. This section
discusses the degree of market access guaranteed by
commitments under the GATS, based on the relative
importance of the different trading modes and of the

19OECD, Trade and Regulatory Reform, Insights From Country
Experience, 3 (2001), available at http://www.oecd-ilibrary.org/
trade/trade-and-regulatory-reform_9789264193628-en.

20World Bank, Domestic Regulation and Service Trade Liberaliza-
tion (Aaditya Matoo and Pierre Sauve (eds.), 221 (2003).

21Apostolos Ghoutzinis, ‘‘How Far Is Basel From Geneva?
International Regulatory Convergence and the Elimination of
Barriers to International Financial Integration,’’ in: Kern Alex-
ander and Mads Andenas (eds.), World Trade Organization and
Trade in Services, 635, 636 (2008).

22Id. at 637.
23Id. at 699-705.

24WTO Economic Research and Analysis Division, Special
Studies 6, Market Access: Unfinished Business Post-Uruguay Round In-
ventory and Issues, 97-99, available at http://www.wto.org/english/
res_e/booksp_e/maccess_e.pdf.

25Measures by members include those taken by all levels of
government (national, regional, and local) and by nongovern-
mental bodies to which governmental powers have been devel-
oped.

26Supra note 24, at 99.
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main barriers to trade for specific services, namely fi-
nancial services. It also considers some of the main
policy and political challenges facing governments dur-
ing the negotiations.

Technology has driven a number of recent market
reforms in the sense that governments have found it
increasingly difficult to continue operating traditional
regimes or to enforce them effectively against technolo-
gies that are able to circumvent national regulations.27

Members have great freedom in negotiations to
specify and limit the extent to which they will guaran-
tee access to their markets. Though every member
must maintain a national schedule of commitments,
each member can decide which service sectors will be
included in the schedule and, within those sectors,
must maintain specified limitations on the degree of
market access and national treatment guaranteed to
foreign suppliers.

Liberalization should occur with due respect for the
level of development of individual members, and in
general a strong positive relationship exists between the
level of development of members and the coverage of
their schedules.

The GATS defines trade in services as occurring
under four different modes of supply:

• mode 1: cross-border supply, from the territory of
one member into that of another (the traditional
movement of goods across borders);

• mode 2: consumption abroad, in which the service
is furnished in the territory of one member to the
consumer of another;

• mode 3: supply through commercial presence, in
which the service supplier is legally established in
the export market; and

• mode 4: supply through the movement of natural
persons, meaning the temporary presence of indi-
viduals without legal personality to supply serv-
ices in a member’s market.

For each service on which a commitment is made,
the schedule must indicate, under each of the four
modes, any limitations on market access or national
treatment that the member intends to maintain. Limita-
tions not scheduled in this way become illegal. The
entry ‘‘none’’ signifies full access — no limitations are
maintained. ‘‘Unbound’’ indicates that no commitment
is made on the mode of supply concerned. The mem-
ber remains free to introduce restrictions. Members
also list specific limitations, which are partial commit-
ments. Hence, the schedules are a combination of a
‘‘positive list’’ of covered services and a ‘‘negative list’’
of scheduled measures. They guarantee a minimum
standard of access. Countries can grant higher levels of
market access and national treatment than are specified

in their schedules, on an MFN basis, and many do so.
Hence, the absence of a commitment does not mean
that supply is not allowed. A country can maintain a
very liberal regime while making no GATS commit-
ments at all — but without commitments there is no
guarantee that it will stay liberal.28

d. GATS Annex on Financial Services. Article 2 of the
GATS Annex on Financial Services provides for the
institutional reconciliation of the competing values of
regulation and financial services liberalization. Article
2 provides that a member will not be prevented from
taking measures for prudential reasons, including for
the protection of investors, depositors, policyholders, or
persons to whom a fiduciary duty is owed by a finan-
cial service supplier (for example, regarding data pri-
vacy or financial confidentiality), or to ensure the in-
tegrity and stability of the financial system. Arguably,
the Levin/Conrad anti-tax-haven provisions are not
prudential, but rather revenue-raising provisions. In any
case, regulatory measures must apply similarly to do-
mestic and foreign financial institutions in order to be
immune to the disciplines imposed by the GATS.29

e. Dispute Settlement in the Services Area Under GATS.
The WTO through the 1994 General Agreement on
Tariffs and Trade and the GATT previously have rules
designed to ensure the enforcement of the rights and
obligations contained in the respective agreements and
provide redress in the case of nullification or impair-
ment of benefits or impediments to the attainment of
the objectives of the agreements, even when the facts
do not involve violations of the obligations or provi-
sions of the agreements.

The WTO Understanding on Rules and Procedures
Governing the Settlement of Disputes (DSU) as it ap-
plies to the GATS is available exclusively to the WTO
members for consultations and the resolution of dis-
putes under the covered WTO agreements, the WTO
agreement, and the DSU itself. The General Council of
the WTO, composed of representatives of all the mem-
bers, has the responsibilities of the dispute settlement
body (DSB) provided for in the DSU. At the request of
the complaining party, the DSB must establish a panel
composed of three or five panelists, whose function is
to assist the DSB in discharging its responsibilities un-
der the DSU and the covered agreements.

Under Article XXIII of the GATS, a member can
request that under the DSU for convening a dispute
panel if that member believes that any other member
has failed to carry out its obligations or specific com-
mitments under the GATS. The general obligations and
disciplines are contained in parts I, II, IV, V, and VI of
the GATS. The specific market access commitments
are subject to the provisions of Part III of the GATS
and to the terms, limitations, and conditions agreed

27Id.

28Id. at 99-101.
29Id. at 681.
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and specified in the respective schedules. When the
DSB believes the circumstances are warranted, it may
authorize members to suspend the application to other
members of obligations and specific commitments in
accordance with article 22 of the DSU.

In U.S.-Gambling, a WTO panel and WTO appellate
body applied, for the first time, Article XVI of the
GATS, which prohibits restrictions on market access.
The panel and appellate body found that the U.S. vio-
lated Article XVI because of its laws that prohibited
the supply of Internet gambling and betting services by
a gambling business in Antigua to consumers in the
U.S.30 The ability of the national legislature’s discretion
to regulate services, especially when it limits market
access and operates in a discriminatory manner, as the
Levin/Conrad anti-tax-haven provisions do, appears
more limited in the aftermath of U.S.-Gambling.31

Even when prudential supervision falls within the
notion of public order, the test of the chapeau of Ar-
ticle XIV must apply, that is, the measures must be
necessary and proportionate. Compliance with the cha-
peau of Article XIV can only be presumed when na-
tional prudential regulation does not go beyond inter-
nationally recognized standards.32

C. Immediate Potential Use of New Provisions

The most likely potential candidate for initial use of
the new authority would be Switzerland and the 11
banks targeted by the United States.

The U.S. Department of Justice is in negotiations
with the Swiss government regarding criminal investi-
gations against 11 Swiss banks. On July 21, 2011, a

superseding indictment was issued against three former
Credit Suisse officials while Credit Suisse announced it
is a target of a U.S. criminal investigation.33

On August 31, 2011, the DOJ expanded its tax eva-
sion investigation by U.S. persons with Swiss accounts
to include the Swiss operations of three of Israel’s larg-
est banks — Bank Hapoalim, Bank Leumi, and
Mizrahi-Tefahot, requesting broad client account data
on their transactions with U.S. clients. One of these
banks said the request was for general statistical infor-
mation.34

On October 11, 2011, the U.S. attorney for the
Southern District of New York indicted two client ad-
visers who recently worked with Julius Baer in Switzer-
land. They were charged with opening and managing
over $600 million in undeclared accounts for U.S. tax-
payers in fictional names and then acting to conceal
the accounts, such as through holding the mail and
traveling occasionally to the U.S. to meet with clients.

On February 6, 2012, Julius Baer said it hopes to
reach a settlement with the U.S. and avoid federal pros-
ecution over claims it actively helped U.S. clients avoid
their tax obligations. The CEO of Julius Baer, Boris
Collardi, stated that the bank moved quickly to end its
offshore business with U.S. clients once it discovered
U.S. clients were fleeing UBS and going to the bank
before its 2009 settlement with U.S. authorities. Col-
lardi said that in 2008 ‘‘we realized we had inflows of
U.S. clients from UBS which we then decided to stop
immediately in the second half of 2008, and in 2009
we decided to basically terminate all our U.S. offshore
client (accounts) proactively.’’35

Collardi stated that the bank expects to have to de-
liver client information in the regulatory and legal
framework that will be agreed to between the Swiss
and U.S. governments.

Collardi also indicated that Julius Baer took part in
the January 12, 2012, information exchange but said
the bank had only handed over general information
about the bank and its business practices.

In April 2011 Julius Baer agreed to make a one-time
payment to German authorities of €50 million (about
$66 million) in exchange for avoiding legal proceedings
in Germany over allegations that the bank helped Ger-
man clients evade tax. At the time of the Julius Baer
indictment, prosecutors had brought tax charges

30In United States Measures Affecting the Cross-Border Supply of
Gambling and Betting Services (Antigua v. United States) (Apr. 7,
2005), the WTO Appellate Body ruled that U.S. federal laws for-
bidding Internet gambling breached the U.S. market access com-
mitments for services trade made under Article XVI of the
GATS. The Appellate Body accepted the U.S. argument that re-
lied on Article XIV of the GATS for measures ‘‘necessary to
protect public morals or to maintain public order,’’ but found
that the U.S. had failed to show that its measures were not ap-
plied in a discriminatory matter, based on evidence of a separate
U.S. law exempting U.S. domestic service suppliers, but not for-
eign service suppliers, from the prohibition on Internet betting
services for horse racing.

31See Lode Van Den Hende, ‘‘GATS Article XVI and Na-
tional Regulatory Sovereignty: What Lessons to Draw From
U.S.-Gambling?’’ in: Alexander and Andenas (eds.), World Trade
Organization and Trade in Services, supra note 21, at 461. For addi-
tional discussion of the U.S.-Gambling case, see Joel P. Tracht-
man, ‘‘Commentary on United States: Measures Affecting the
Cross-Border Supply of Gambling and Better Services,’’ 16 Eur. J.
Int’l Law 801 (June 2005); Federico Ortino, ‘‘Treaty Interpreta-
tion and the WTO Appellate Body Report in U.S.-Gambling: A
Critique,’’ 9 J. Int’l Econ. Law 117-148 (2005).

32Christine Kaufmann and Rolf H. Weber, ‘‘Reconciling Lib-
eralized Trade in Financial Services and Domestic Regulation,’’
in: Alexander and Andenas (eds.), World Trade Organization and
Trade in Services, supra note 21, at 411, 425-427.

33Bruce Zagaris, ‘‘U.S. Indicts Seven Former Credit Suisse
Professionals as U.S. and Swiss Discuss Tax Enforcement Coop-
eration,’’ 27 IELR, 904, 904-906 (Oct. 2011).

34‘‘U.S. Tax Probe Turns to Israeli Banks,’’ Reuters, Sept. 17,
2011, available at http://www.ynetnews.com/articles/0,7340,L-
4123195,00.html.

35Haig Simonian and Kara Scannell, ‘‘Ex-Julius Baer bankers
charged in US tax probe,’’ Financial Times, Oct. 12, 2011.
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against 12 former U.S. clients of Switzerland’s two
largest banks (UBS and Credit Suisse), and 21 bankers,
advisers, and attorneys.36

On January 3, 2011, the U.S. attorney for the South-
ern District of New York announced the indictment of
three bankers (Michael Berlinka, Urs Frei, and Roger
Keller) at Wegelin, Switzerland’s oldest private bank,
founded in 1741.

On January 27, 2012, it was announced that Wege-
lin agreed to a sale of its non-U.S. business to Switzer-
land’s Raiffeisen Group after coming under investiga-
tion in the United States. The transaction was
approved by the Swiss Financial Market Supervisory
Authority.

On February 2, 2012, the DOJ announced that
Wegelin was indicted for conspiring with U.S. tax-
payers and others to hide from the IRS more than $1.2
billion in secret accounts and the income these ac-
counts generated. At the same time, the U.S. govern-
ment seized more than $16 million from Wegelin’s cor-
respondent bank account in the U.S., in accordance
with a civil forfeiture complaint and seizure warrant.

Wegelin is charged in a superseding indictment with
Berlinka, Frei, and Keller with the same conspiracy.
The DOJ announcement stated that this was the first
time an overseas bank has been charged by the United
States for facilitating tax fraud by U.S. taxpayers.

Wegelin faces a fine of $500,000, twice the gross
gain derived from the offense, or twice the gross loss to
the victims, whichever is largest.

Berlinka and Frei reside in Switzerland. They each
face a maximum term of five years in prison, a maxi-
mum term of three years of supervised release, and a
fine of the largest of $250,000, twice the gross gain
derived from the offense, or twice the gross loss to the
victims. Wegelin was summoned to appear before U.S.
District Judge Jed S. Rakoff on February 10, 2012.
Wegelin failed to appear and through counsel ex-
plained it was planning to challenge the court’s juris-
diction.

Berlinka, Frei, and Keller have not been arrested.37

On January 18, 2012, the Swiss government said it
would ease some of the country’s banking secrecy re-
strictions to allow for cross-border exchange of finan-
cial information in cases of suspected money launder-
ing and terrorism financing. In a statement, the Swiss
Federal Department of Justice said the Federal Coun-
cil, the Swiss government’s executive arm, had ap-
proved a proposal that would modify the country’s
Money Laundering Act to allow the Money Launder-

ing Reporting Office of Switzerland (MROS) to ex-
change financial information with its foreign counter-
parts, including details on Swiss bank accounts and
account transactions. The proposal would also expand
the MROS’s right to request information on suspect
transitions from financial intermediaries, including
third-party intermediaries that did not report the sus-
pect transactions.38

The OECD, in its latest economic survey of Swit-
zerland, said Switzerland has made progress in improv-
ing its international cooperation in combating tax eva-
sion by incorporating the OECD exchange of
information standard.39 Switzerland still needs to adopt
measures, including mechanisms to identify owners of
bearer shares and to ensure that identification require-
ments for processing treaty requests are in line with the
standard for effective exchange of information.

The anti-tax-haven provisions will likely worsen tax
and foreign relations with other governments. It is not
useful to the U.S. or the world economy to start an
investment war over tax enforcement.

D. Provisions Will Contribute to Expatriation

One trend that the anti-tax-haven provisions will
encourage is the increased incidence of expatriation.
On February 2, 2011, the Treasury Department re-
ported that in 2011 the total number of expatriates was
1,781, a 16 percent increase from 2010. In 2011, there
were the highest number of expatriates since at least
2004 and perhaps the most in any year in U.S. history.
For instance, the number of expatriations in 2006 was
278 and in 2007 was 470.40 Many persons are expatri-
ates who have never lived in the U.S. and never plan to
live in the U.S. As a result, they use few services and
find that even using a U.S. passport, which for many
people is one of several passports, is a hindrance. If
U.S. citizens and permanent residents expatriate, they
can avoid the enormous amount of work, cost, and
worry of annually filing U.S. tax returns, foreign bank
account reports, and many duplicative reports, such as
IRS Form 8938, ‘‘Statement of Specified Foreign Fi-
nancial Assets.’’41 Some high-net-worth individuals
(HNWIs) who are permanent residents are expatriating
because they are losing their investment adviser, since

36Bruce Zagaris, ‘‘U.S. Indictment Charges Two Former Jul-
ius Baer Bankers as U.S. Increases Pressure on Swiss Banks and
Government,’’ 27 IELR, 994, 994-996 (Dec. 2011).

37Bruce Zagaris, ‘‘U.S. Government Indicts 3 Swiss Bankers,’’
28 IELR, 81, 81-82 (Mar. 2012).

38‘‘Swiss Open Up to Exchange of Money-Laundering Data,’’
Reuters, Jan. 18, 2012, available at http://www.reuters.com/
article/2012/01/18/us-swiss-money-laundering-
idUSTRE80H0TT20120118.

39OECD, OECD Economic Surveys: Switzerland, Jan. 2012, avail-
able at http://www.oecd.org/dataoecd/0/19/49420000.pdf.

40‘‘Number of Expatriations for 2011,’’ International Tax
Blog, available at http://intltax.typepad.com/intltax_blog/2012/
02/number-of-expatriates-for-2011.html.

41Andrew Mitchel, ‘‘New and Interesting International Tax
Issues,’’ International Tax Blog, Feb. 2, 2012, available at http://
www.intltax.typepad.com/intltax_blog/2012/02/number-of-
expatriates-for-2011.html.
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the European bank no longer will allow their bankers
to have U.S. clients because of the inordinate costs and
risks. It does not appear that the anti-tax-haven provi-
sions are estimating the loss of income and estate and
gift tax from the many HNWIs who are expatriating
and will continue to expatriate because their costs, un-
certainties, and worries of being U.S. taxpayers are no
longer worth the benefits of being a citizen or a perma-
nent resident. As the HNWIs expatriate, the U.S. will
also lose the revenue from their children.

Many of the expatriates also have nontax reasons to
leave, such as the comparative lack of privacy in the
U.S., especially after the counterterrorism provisions of
the PATRIOT Act and its progeny, the high cost of
Medicare, and so forth.

E. Provisions Will Contribute to Disinvestment

The anti-tax-haven provisions will likely contribute
to disinvestment. The extent of the disinvestment will
depend largely on the extent to which the U.S. Treas-
ury designates jurisdictions and financial institutions as
impeding U.S. tax enforcement. The designation of ju-
risdictions and financial institutions and then prohibit-
ing the use of correspondent accounts, credit cards,
debit cards, and the like for U.S. activities will lead to a
loss of purchasing power in the U.S. for a variety of
activities.

During the 12-month period from June 2009 to June
2010, foreign holdings of U.S. portfolio securities in-
creased $1.05 trillion. Foreign holdings of equity rose
by $562 billion to $2.81 trillion. Even with the in-
crease, foreign holdings of U.S. equity remained below
the level recorded in 2008.42 Among the major inves-
tors by jurisdiction are onshore tax havens, such as the
U.K., Ireland, Luxembourg, and Switzerland, and off-
shore ones such as the Cayman Islands and Hong
Kong.43

The largest jurisdiction from which U.S. foreign di-
rect investment (FDI) comes is Switzerland.44 The
Swiss FDI comes from banks, such as UBS and Credit
Suisse, which have been involved in the controversy
with the DOJ and IRS over efforts by the U.S. to ob-
tain names of U.S. taxpayers investing in those banks.

IV. Summary and Conclusion
The Levin/Conrad anti-tax-haven provisions, if en-

acted, have the potential to add more regulatory diver-
sity and impede globalization of international financial
services. They will impose new burdens on Treasury at
a time when it can better allocate its limited resources
to more important matters.

The U.S. should abandon the concept of an offshore
secrecy and tax haven jurisdiction on which the Levin/
Conrad anti-tax-haven provisions are based. Instead,
the U.S. should champion multilateral and bilateral
solutions.45 Until the U.S. meets the international stand-
ards for corporate transparency, it should resist these
aggressive unilateral and punitive enforcement initia-
tives, since the contrast between lack of U.S. compli-
ance with international standards and the U.S. govern-
ment’s own unilateral extraterritorial enforcement
undermines the requirement of a level playing field, on
which the legitimacy of the international standards is
based.

The supposed revenue gains from the anti-tax-haven
provisions seem not to have taken into account the
likely disinvestment by foreign investors in both U.S.
portfolio investment and FDI or the continued trend of
accelerated expatriation. The potential for disputes
brought by financial institutions and governments,
which are already exasperated over the burdens and
costs of complying with FATCA, is significant. ◆

42Department of the Treasury, Federal Reserve Bank of New
York, and Board of Governors of the Federal Reserve System,
‘‘Report on Foreign Portfolio Holdings of U.S. Securities as of
June 30, 2010,’’ at 3 (Apr. 11, 2011).

43Id. at 11.

44David Payne and Fenwick Yu, U.S. Department of Com-
merce, ‘‘Foreign Direct Investment in the United States,’’ ESA
Issue Brief No. 02-11, at 4 (June 2011).

45See, e.g., Bruce Zagaris, ‘‘Use a Multilateral Approach in
International Tax Enforcement,’’ Toward Tax Reform: Recommenda-
tions for President Obama’s Task Force, 119-122 (Tax Analysts 2009),
available at http://www.taxanalysts.com/www/freefiles.nsf/Files/
ZAGARIS-34.pdf/$file/ZAGARIS-34.pdf.
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